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Reform and Repeal Certificate

of Need Laws

By Miranda Spindt, Healthcare Policy Analyst

HIGHLIGHT

Health care continues to become
more expensive despite having worse
access and outcomes. Certificate of
Need laws are an anti-competitive
relic of the 20th century that limits
the supply of care and worsens the
problems we face. States should
reform and repeal their CON
programs, allowing providers and
facilities to meet the needs of their
patients.

INTRODUCTION

The American healthcare system has become
a financial burden for families, employers, and
our government while our population gets
sicker. Almost 20 percent of our national GDP
is spent on health care, a much higher amount
than other developed nations. Insurance
premiums rise each year as workers' wages
stagnate and out-of-pocket costs continue to
grow. Despite our high costs, we have worse
outcomes compared to other developed
countries, such as lower life expectancy and

higher numbers of preventable deaths.


https://www.cms.gov/data-research/statistics-trends-and-reports/national-health-expenditure-data/nhe-fact-sheet#:~:text=NHE%20grew%202.7%25%20to%20%244.3,Gross%20Domestic%20Product%20(GDP).
https://www.axios.com/2024/01/17/health-insurance-premiums-wages
https://www.axios.com/2024/01/17/health-insurance-premiums-wages
https://www.healthsystemtracker.org/chart-collection/u-s-spending-healthcare-changed-time/#Average%20annual%20expenditures%20growth%20rate%20for%20select%20service%20types,%201970-2023
https://worldhealth.net/news/americans-pay-most-for-worst-health-outcomes/
https://worldhealth.net/news/americans-pay-most-for-worst-health-outcomes/

There are many reasons why healthcare

costs are out of control, but one is that the
supply of health care is often restricted by
arbitrary government rules and regulations.
Decades of government policies have made

it extremely difficult for doctors and other
medical providers to build strong relationships
with their patients and provide the care they
need. One of these many laws is the Certificate
of Need (CON). CON laws require medical
facilities such as hospitals, nursing homes,
birth centers, and more to get approval from
the state to open or expand their services.
While initially thought of as a cost and quality
control measure, decades of research have
shown that this actually increases costs and
limits access to healthcare options for patients.

Removing CON means that
providers will be able to respond
to the needs of their patients,
and all Americans will have an
easier time finding the care they
need in their community without
breaking the bank.

Evidence shows that CON laws reduce the
number of hospitals and surgical centers, worsen
health outcomes, and raise prices by protecting
existing providers from competition. States
that do not have CON see expanded access,
lower costs, and improved care compared

to states that do. Removing CON means that
providers will be able to respond to the needs
of their patients, and all Americans will have
an easier time finding the care they need in
their community without breaking the bank.

WHAT ARE CON LAWS?

CON laws are a regulatory process by which
a state must give approval for the creation
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or expansion of certain healthcare facilities.
The process varies by state, but generally
requires a healthcare facility to apply through
the department of health, a health planning
agency, or other designated entity to seek
approval based on a specific set of criteria. The
criteria that the approving body looks for may
include the current and future need for that
facility in the area, how it would impact certain
populations and healthcare costs, and if it has
prepared the necessary staff and financing.

The primary objective of CON is to control
healthcare costs, improve quality, and ensure
access for rural and underserved communities.
When they were first being implemented,
the common belief was that having too
many hospital beds or extra technological
equipment would lead to unnecessary use
and higher spending. With CON, states
aimed to prevent an oversupply of services
by only approving projects that they decided
were necessary. States could also ensure
that healthcare facilities were more evenly
distributed across populations, rather than
only opening in wealthy or urban areas.

New York was the first state to implement a
CON law in 1964, and 25 more states did the
same in the ten years following. Then, in 1974,
Congress passed the National Health Planning
and Resources Development Act, which provided
more federal funding for health planning
regulations and required states to adopt CON
laws. All states except for Louisiana had done
so by 1982. However, the federal government
repealed the CON law mandate just 12 years
later in 1986 due to CON laws not achieving their
intended goals. Eleven states repealed their CON
laws by 1990, and a few more followed, with New
Hampshire being the most recent to do so in
20716. There are currently 35 states and the District
of Columbia that still have CON law restrictions.
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https://www.mercatus.org/research/working-papers/entry-regulation-and-rural-health-care-certificate-need-laws-ambulatory
https://www.mdpi.com/1911-8074/15/6/272
https://www.mdpi.com/1911-8074/15/6/272
https://ij.org/report/striving-for-better-care/overwhelming-evidence-shows-that-con-laws-lead-to-higher-health-care-spending/
https://www.semanticscholar.org/paper/The-Causal-Effect-of-Repealing-Certificate-of-Need-Stratmann-Bjoerkheim/75788c2bd4ddfba106c8dc6adc0c1afe1f28bc59
https://www.bing.com/ck/a?!&&p=151d0b4fd0e7e1b2e840f0092a8ecbe40340c7078a8fb1d3286d49fd24b274dbJmltdHM9MTc2NDgwNjQwMA&ptn=3&ver=2&hsh=4&fclid=2486479a-3004-6f0e-3ea1-51a431ae6e73&psq=healthcare+spending+falling+by+4+percent+after+five+years+in+states+that+repealed+CON&u=a1aHR0cHM6Ly93d3cubWVyY2F0dXMub3JnL3N5c3RlbS9maWxlcy9CYWlsZXktQ09OLXN1bW1hcnktdjEucGRmIzp-OnRleHQ9UmVwZWFsaW5nJTIwQ09OJTIwbGF3cyUyMGxvd2VycyUyMHRvdGFsJTIwaGVhbHRoY2FyZSUyMHNwZW5kaW5nLiUyMFN0YXRlcyx0byUyMGElMjA0JTIwcGVyY2VudCUyMGRyb3AlMjBhZnRlciUyMHllYXIlMjBmaXZlLg
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3191452
https://legalclarity.org/what-is-the-primary-purpose-of-certificate-of-need-statutes/

A BARRIER TO AFFORDABLE AND
ACCESSIBLE HEALTH CARE

The nature of a policy that attempts to
centrally plan healthcare access requires that
there be a process to do so, and CON laws
create a difficult process. Just applying is

very expensive and time-consuming, with no
guarantee that it will be approved. This creates a
barrier for healthcare facilities to open or expand,
even if there is a community need for it.

The cost and time of CON applications vary by
state.
® In lowa, the average cost of the
application fees is $15,774, and the
decision can take up to two years if there
are no competitor objections. If there are,
it can take up to five years.
¢ [n West Virginia, an application can cost
up to $35,000 and take about four months
to complete if there is a hearing scheduled.
¢ |n Kentucky, the application cost is
between $1,000 and $25,000 and the
process can take over a year.

After all the time and money it takes to apply,
an application still might not be approved.
Tennessee has denied about 20 percent of its
applications over the last two decades, and
has seen a 70 percent decrease in applications

in that same time frame. Similarly, it was
discovered that Louisiana denied 75 percent of
applicants between 2019 and 2020. Providers
will often withdraw applications throughout the
process as well. For example, over a three-year
period, Virginia had 17 percent of applications
withdrawn, and 25 percent were withdrawn

or appealed in South Carolina. In 2019, four

of five applications for nursing homes were
denied or withdrawn in Michigan after existing
nursing home businesses complained that too
many new beds would be added.

CON laws typically allow for existing facilities
to object to an application, which contributes
heavily to the lengthy process and denials

or withdrawals. Depending on the state,
competitors can protest by submitting public
comments, requesting hearings, or even
litigating to delay or block an application. These
existing facilities use this to their advantage,
protecting their market share rather than the
needs of the community. For example, two
existing hospitals opposed and delayed a

new 72-bed psychiatric facility in lowa, despite
authoring a report two years prior about the lack
of mental health infrastructure. The Department
of Justice and Federal Trade Commission have
explicitly warned that CON laws are not an
effective tool to control costs or improve quality,
as they exacerbate anticompetitive effects.

CASE STUDY: BARRIERS TO BIRTH CENTERS

Georgia is the fifth-worst state to have a baby in the nation, which is why Katie Chubb decided to
work with a birth center, as they are known to have excellent outcomes for the mother and baby.
However, the closest one to her was in Atlanta— two and half hours away from her home in Augusta.
Frustrated by this, Katie and her husband wanted to open a nurse-wife-led birth center in Augusta.
Despite local enthusiasm and support from the Georgia Department of Coommunity Health, their
CON application was denied because all three of Augusta’s area hospitals refused to sign a transfer
agreement to accept their patients in an emergency. Ironically, hospitals are required by federal law
to accept all patients in an emergency regardless of transfer agreements, but the CON law required
one to move forward. Although the CON has since been changed to exempt birth centers, Georgia
law still requires a transfer agreement, and Katie's birth center cannot yet open.
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https://americansforprosperity.org/wp-content/uploads/2023/11/Permission-to-Care-AFPF-CON-report-Oct-2021.pdf
https://www.mercatus.org/research/policy-briefs/west-virginias-certificate-need-program-lessons-research
https://ij.org/report/striving-for-better-care/applying-for-a-certificate-of-need/
https://www.thecentersquare.com/tennessee/article_1a003c72-977e-11ed-86f4-5f6ad352eb3d.html
https://www.supremecourt.gov/DocketPDF/22/22-1208/268914/20230612153454500_Newell-Davis%20Brief_pdfa.pdf
https://americansforprosperityfoundation.org/wp-content/uploads/2024/05/Kimbrell_Schmidt_CON_PermissionToCare.pdf
https://americansforprosperityfoundation.org/wp-content/uploads/2024/05/Kimbrell_Schmidt_CON_PermissionToCare.pdf
https://americansforprosperity.org/wp-content/uploads/2023/11/Permission-to-Care-AFPF-CON-report-Oct-2021.pdf#page=12
https://americansforprosperity.org/wp-content/uploads/2023/11/Permission-to-Care-AFPF-CON-report-Oct-2021.pdf#page=12
https://www.goldwaterinstitute.org/policy-report/conjob-2/
https://www.ftc.gov/sites/default/files/documents/advocacy_documents/ftc-and-department-justice-written-testimony-illinois-task-force-health-planning-reform-concerning/v080018illconlaws.pdf
https://pacificlegal.org/government-blocks-much-needed-birth-center-in-georgia/
https://pmc.ncbi.nlm.nih.gov/articles/PMC8827343/
https://pacificlegal.org/press-release/georgia-takes-first-steps-to-end-antiquated-con-laws/

A FAILED POLICY

Although intended to make health care more
affordable and accessible, decades of research
have shown that CON laws, by preventing
market competition, do not achieve that goal
and even have the opposite effect.

First, it has been shown that CON laws lead
to fewer hospitals overall and especially in
rural areas. The Mercatus Center’s study of
state-level CON data for 1992 to 2011 found
that states with a CON law have 30 percent
fewer hospitals across the entire state, and
30 percent fewer rural hospitals, per 100,000
residents. Similarly, in states with CON laws
for ambulatory surgical centers (ASCs), there
were 14 percent fewer ASCs across the state,
and 13 percent fewer in rural areas per 100,000
residents. A 2024 study comparing CON and
non-CON states found that repealing ASC-
specific CON laws substantially increased
the number of ASCs by 44 to 47 percent
statewide and 92 to 112 percent in rural
areas. Florida showed proof of this when,
after repealing most of their CON laws in
2019, 65 hospitals in the state announced
construction in just one year.

When there is reduced access to healthcare
facilities, the data also suggests that it leads
to worse health outcomes. For example, a
2019 study found that states with CON have
4 percent fewer MRI scans, 3.52 percent
fewer CT scans, and 8.13 percent fewer PET
scans compared to non-CON states. Another
analysis also found that mortality rates are
statistically significantly higher in CON states
than in non-CON states. The average 30-day
mortality rate for patients discharged with
pneumonia and heart failure was between 1.7
percent and 3.2 percent higher, and there were
six more deaths on average per 1000 surgical
discharges that resulted in complications.
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Not only is there limited access and worse
guality of care, but artificially limiting the
supply leads to greater prices. When existing
facilities are protected from competing with
new ones, they are able to exercise more
power over their pricing, most likely increasing
prices since patients don't have a choice to go
elsewhere. CON laws are associated with 10
percent higher variable costs in general acute
hospitals, 20.6 percent higher expenditures
per capita, and higher Medicare and Medicaid
costs. Research has also found that repealing
CON can decrease costs, with overall
healthcare spending falling by 4 percent after
five years in states that repealed CON.

CON laws are associated with

10 percent higher variable costs
in general acute hospitals, 20.6
percent higher expenditures per
capita, and higher Medicare and
Medicaid costs.

REFORMING AND REPEALING CON

It is clear that the risks of CON laws outweigh
any possible benefits, and it isin the best
interest of the remaining CON states to

reform or repeal all CON requirements. As
noted, 12 states (Arizona, California, Colorado,
Idaho, Kansas, New Hampshire, New Mexico,
Pennsylvania, South Dakota, Texas, Utah, and
Wyoming) have completely repealed CON,
with New Hampshire being the most recent in
2016. The 2016 law eliminated the CON board
and removed the state approval requirement
for most new facilities, expansions, and
equipment purchases. Evidence suggests that
healthcare services in the state have increased,
although specific data haven't been tracked.
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https://www.mercatus.org/research/working-papers/entry-regulation-and-rural-health-care-certificate-need-laws-ambulatory
https://www.semanticscholar.org/paper/The-Causal-Effect-of-Repealing-Certificate-of-Need-Stratmann-Bjoerkheim/75788c2bd4ddfba106c8dc6adc0c1afe1f28bc59
https://www.businessobserverfl.com/news/2025/feb/12/hospital-construction-boom/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3191452
https://www.mdpi.com/1911-8074/15/6/272
https://ij.org/report/striving-for-better-care/overwhelming-evidence-shows-that-con-laws-lead-to-higher-health-care-spending/
https://www.bing.com/ck/a?!&&p=151d0b4fd0e7e1b2e840f0092a8ecbe40340c7078a8fb1d3286d49fd24b274dbJmltdHM9MTc2NDgwNjQwMA&ptn=3&ver=2&hsh=4&fclid=2486479a-3004-6f0e-3ea1-51a431ae6e73&psq=healthcare+spending+falling+by+4+percent+after+five+years+in+states+that+repealed+CON&u=a1aHR0cHM6Ly93d3cubWVyY2F0dXMub3JnL3N5c3RlbS9maWxlcy9CYWlsZXktQ09OLXN1bW1hcnktdjEucGRmIzp-OnRleHQ9UmVwZWFsaW5nJTIwQ09OJTIwbGF3cyUyMGxvd2VycyUyMHRvdGFsJTIwaGVhbHRoY2FyZSUyMHNwZW5kaW5nLiUyMFN0YXRlcyx0byUyMGElMjA0JTIwcGVyY2VudCUyMGRyb3AlMjBhZnRlciUyMHllYXIlMjBmaXZlLg
https://www.nhbr.com/state-pulls-plug-on-nh-certificate-of-need-board/
https://www.collaborativenh.org/granite-solutions-coronavirus-1/2025/7/28/amid-a-proliferation-in-services-nh-lacks-a-thorough-way-to-track-health-care-industrys-growth
https://ij.org/report/striving-for-better-care/overwhelming-evidence-shows-that-con-laws-lead-to-higher-health-care-spending/

There are eleven other states (Montana,
Florida, North Dakota, Ohio, Wisconsin,
Arkansas, Indiana, Nebraska, Minnesota,
Oklahoma, and South Carolina) that either
have a very limited CON program or a
different law that functions similarly, but is

not an official CON program. For example,
Arizona was one of the handful of states

that eliminated CON in the 80s, but it has
maintained an application for ambulances and
ambulatory services. Montana passed a bill in
2021 that exempted almost all facilities from
CON except for long-term care. Reforming
CON has become a trend across the country
as 23 states and Washington, D.C., have passed
legislation reforming their CON programs
since 2021.

Even states with strict CON
programs have made changes

to expand access to care. New
York, which has a strict and very
complicated CON program, raised
the financial thresholds for a full
review, expanded exemptions, and
created a self-certification pathway
for certain projects.

Even states with strict CON programs have
made changes to expand access to care. New
York, which has a strict and very complicated
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CON program, raised the financial thresholds
for a full review, expanded exemptions, and
created a self-certification pathway for certain
projects. This was done by an amendment
through the administrative rule-making
process in 2025. We also saw changes during
the pandemic when twelve state governors
signed executive orders to suspend their
programs due to concerns that it would limit
their ability to respond to health needs. While
temporary, this demonstrates that CON is a
barrier to expanding healthcare access, and it
is feasible to reform and repeal these laws.

CONCLUSION

Certificate of Need laws were created with the
intention of controlling costs and ensuring
access to quality health care. However,
decades of evidence show that they have had
the opposite effect by restricting competition,
reducing the supply of care, and driving up
prices. By having costly barriers to entry and
allowing existing competitors to block new
facilities, CON laws undermine the very goals
they were meant to achieve. States that have
repealed or reformed these requirements
have greater access to care, better outcomes,
and lower costs. The lesson is clear that health
care does not thrive under bureaucratic
gatekeeping, but free-market competition. To
make our healthcare system more affordable
and accessible, policymakers must dismantle
these outdated regulations and allow
communities to meet their own healthcare
needs without unnecessary interference.
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https://www.azdhs.gov/preparedness/emergency-medical-services-trauma-system/index.php#ambulance-ground-program-con
https://archive.legmt.gov/bills/2021/HB0299/HB0231_1.pdf
https://www.ncsl.org/health/certificate-of-need-state-laws
https://www.sheppardhealthlaw.com/2025/08/articles/state-legislation/new-york-adopts-major-certificate-of-need-amendments-effective-august-6-2025/
https://www.sheppardhealthlaw.com/2025/08/articles/state-legislation/new-york-adopts-major-certificate-of-need-amendments-effective-august-6-2025/
https://nashp.org/anticipating-hospital-bed-shortages-states-suspend-certificate-of-need-programs-to-allow-quick-expansions/
https://www.sheppardhealthlaw.com/2025/08/articles/state-legislation/new-york-adopts-major-certificate-of-need-amendments-effective-august-6-2025/
https://www.sheppardhealthlaw.com/2025/08/articles/state-legislation/new-york-adopts-major-certificate-of-need-amendments-effective-august-6-2025/

WHAT YOU CAN DO!

Get Informed
Learn more about the role of masculinity in the military. Visit:

e CON Quarterly | Pacific Legal Foundation
e States Can Pave the Way to Better Maternal Healthcare | Cicero Institute
¢ Phasing Out Certificate-of-Need Laws: A Menu of Options | Mercatus Center

Talk to Your Friends:
Help your friends and family understand these important issues. Tell them about what's
going on and encourage them to join you in getting involved.

Become a Leader in the Community:

Join Independent Women'’s Network and get a group together each month to talk
about a political/policy issue (it will be fun!). Write a letter to the editor. Show up at local
government meetings and make your opinions known. Go to rallies. Better yet, organize
rallies! A few motivated people can change the world.

Remain Engaged Politically:

Too many good citizens see election time as the only time they need to pay attention to
politics. We need everyone to pay attention and hold elected officials accountable. Let your
Representatives know your opinions. After all, they are supposed to work for you!

Connect with Independent Women! Follow us on:

You
Fi B E

WE RELY ON THE SUPPORT OF PEOPLE LIKE YOU!
Please visit us on our website iwf.org to get more information
and consider making a donation to Independent Women.

SUPPORT INDEPENDENT WOMEN NOW!

ABOUT INDEPENDENT WOMEN
Independent Women is dedicated to building support for free markets, limited government, and
individual responsibility. Independent Women, a non-partisan, 501(c)(3) research and educational
institution, seeks to combat the too-common presumption that women want and benefit from big
government, and build awareness of the ways that women are better served by greater economic
freedom. By aggressively seeking earned media, providing easy-to-read, timely publications and
commentary, and reaching out to the public, we seek to cultivate support for these important principles
and encourage women to join us in working to return the country to limited, Constitutional government.
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http://iwf.org
https://pacificlegal.org/welcome-to-con-quarterly/
https://ciceroinstitute.org/blog/states-can-pave-the-way-to-better-maternal-healthcare/
https://www.mercatus.org/research/policy-briefs/phasing-out-certificate-need-laws-menu-options
https://iwnetwork.com/
http://www.iwf.org/support
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